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Dear Michael & Eoin

Legal opinion in relation to the implication for architects arising from the enactment of
the Building Control (Amendment) Regulations 2013, SI No 80 of 2013 (the “2013
Regulations”)

| refer to the above matter and your instructions to engage with Senior Counsel, Denis McDonald SC,
for the purposes of procuring Senior Counsel’'s opinion in respect of the 2013 Regulations (the
"Opinion”).

I now enclose the Opinion of Denis McDonald SC dated 18 July 2013.

The Opinion examines the unqualified nature of the Certificate of Compliance on Completion to be
issued by the Assigned Certifier under the 2013 Regulations and compares the terms of this certificate
with the typical compliance certificate traditionally given by architects which was usually qualified in a
number of significant respects. The Opinion concludes that the 2013 Regulations impose significant
additional responsibilities on architects, (or others acting as Assigned Certifiers) under the 2013
Regulations.

In my view, and this is also the conclusion which Senior Counsel reaches in his Opinion, the Assigned
Certifier under the 2013 Regulations will now be assuming responsibility to certify the work of others
including specialist designers and most significantly the contractor's works. | can see this leading to an
inevitable increase in claims against Assigned Certifiers by disgruntied building owners, leaseholders,
occupiers and potentially even third parties, including (as Senior Counsel has speculated) where the
complaints relate to defects in the works carried out by the contractor or his subcontractors, or the
design by specialists and consultants, other than the Assigned Certifier. It seems that the Assigned
Certifier takes blanket responsibility for compliance of the entire building project with building
regulations; and the Code of Practice for Inspections, whatever its final wording, is unlikely to relieve
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the Assigned Certifier of this responsibility. Neither indeed could project insurance alleviate this
responsibility in the first instance.

One of the biggest concerns that | would have is as to whether Assigned Certifiers’ professional
indemnity insurers would be prepared to insure Assigned Certifiers in respect of matters arising from
issue by them of unqualified certificates of this nature at an affordable rate, if at all. From my
understanding of the insurance market, it seems likely to me that they would not be prepared to insure
on the basis that the Assigned Certifier would be certifying in respect of works or design that may he
outside their scope of expertise or that they have simply not got direct knowledge of those works or
design. In the circumstances, it could well transpire that the 2013 Regulations are not workable from
an insurance perspective on the basis that Assigned Certifiers will not have the insurance cover to
enable them to issue the required Certificate of Compliance on Completion. This is a very serious
issue and | would strongly recommend that the insurance matter be addressed by architects in
advance of the Regulations coming into force on 1 March 2014.

| trust the enclosed Opinion, and my personal thoughts, are self-explanatory but should you wish to
discuss matters further please do not hesitate to contact me.

Kind regards.

Yours sincerely

DAMIEN KEOGH
D: +353 1 232 2397
E: damien.keogh@matheson.com
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